I believe that I have taken care of the basic legal arguments
that Mr;. Stephens has made, and having found that those arguments
should not prevail, I find that a violation of section 75.1101
occurred,

Having found that a violation occurred, it is now necessary to
assess a civil penalty based upon the six criteria.  The parties have
stipulated that Pikeville Coal Company is subject to thr Act and that
I have jurisdiction to hear and decide the case, and that respondent
operates the Chisholro No. 2 Mine.  It has also been stipulated that
respondent is a large operator, that respondent would not be adversely
affected by the assessment of a civil penalty, and that; its ability to
continue in.business would not be adversely affected by paying a civil
penalty.  Those stipulations cover two of the criteria that have to be
considered.

It has been stipulated as to a third criterion, that respondent
demonstrated a good-faith effort to achieve rapid compliance.  Ad to
a fourth criterion, history of previous violations, it was stipulated
that respondent has not previously been cited for a violation of section
75.1101.

The remaining criteria to be considered are negligence and gravity.
As to negligence, Mr. Dotson stated that he thought that there was almost
no possibility that smoke from any fire on the outside could get up this
No. 4 entry where it would endanger anyone working underground, and he
stated for that reason, the company interpreted, and he interpreted,
section 75*1101 as not being applicable to this belt drive.  In addition
to the other reason that has already been given, namely, that the belt
drive was on the surface, section 75.1101 was, in his opinion,  not appli-
cable because the belt drive was more than 25 feet from the drift opening,
and was subject to freezing in winter.  All these factors, in his opinion,
made this belt drive exempt from having to have an automatic fire sup-
pression system on it.  Moreover, he pointed out that someone had to be
stationed on the surface, in the vicinity of this belt drive, and was
stationed on the surface; that all the employees in this company, both
those stationed on the surface and assigned to work underground, a e
trained to apply fire-fighting equipment and methods and, therefore,
could have fought any fire that might have developed.  They could have
done so through the use of the fire hose and other facilities on the
surface.  Consequently, I cannot find that Respondent was negligent in
having violated sect.ion 75.1101 under those conditions.

As to the criterion of gravity, I have already indicated in my
findings of fact above that there was almost no probability that any
smoke from a fire on the belt drive would have gone underground and
would have been a hazard to' anyone working underground.  In view of
the fact that someone was on the surface at all times, it is very likely
that any fire that might have started would have been seen ,as soon, or
about as soon, as an automatic system could have taken affect.  It
should be pointed out also that the company installed a dry chemical
system so that it would work in any kind of weather regardless of
freezirig temperatures.rive was an integral part ofd be carried
